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CASES UNDER THE SALE OF FOOD AND DRUGS 
ACTS. 

Porto of ~4nalysts' Certificate. 
THE case of " N e w b y  v. Sims," heard on 
January x7th last in the Queen's Bench Division 
of the High Court of Justice, decides a question of 
importance as to the form of an analyst's certificate 
given under the provisions of the Sale of Food  and 
Drugs Acts, i875 and 1879. 

The  point was raised by way of appeal from a 
decision of the Justices of Durham, dismissing a 
summons brought by the appellant, the Inspector 
of Food  and Drugs for the Hebburn Local Board 
of Health,  against the respondent in respect of the 
sale of a sample of rum, contrary to the provisions 
of the above Acts. 

I t  appears that the respondent was charged 
before the magistrates with having sold to the pre- 
judice of the appellant, a pint of rum which was 
not of the nature, substance, and quality of the 
article demanded by the appellant as such pur- 
chaser. The  evidence of the adulteration of the 
sample was contained in the certificate of the 
analyst, which (so for as is material) was as 
follows : -  

County of Durham.--Sale of Food and Drugs Act, I875. 
--On August rst, x893, I received from the inspector a 
sample of rum for analysis, and I have analysed it and find 
that the sample contains an excess of water over and above 
what is allowed by Act of Parliament. I estimate the 
excess of water at I3 per cent. of the entire sample. I am 
of opinion that the sample is not a sample of genuine rum. 

The  Justices were of opinion that the analyst 's 
certificate in the above form, whereby he purported 
to " e s t i m a t e "  the excess of water at x 3 per cent. 
of the entire sample was not sufficient evidence of 
the offence charged, although in other parts of the 
same certificate he used the words " I  find " and 
" I am of opinion," and they therefore dismissed 
the summons, but consented to state a case on the 
point for the opinion of the High Court. 

The  case having been argued before a divisional 
Court of the Queen's  Bench Division, the Judges 
held that the decision of the magistrates was cor- 
rect though based on wrong grounds. The Court 
stated that the true ground on which the certificate 
was insufficient evidence of the offence charged 
was that the analyst had taken upon himself to 
determine what amount  of water was allowed by 
Act of Parliament, though there was nothing on 
the certificate showing that he knew what the 
amGunt was, or referring to the Sale of Food  and 
Drugs Act Amendment  Act, I879, which permits 
rum to be mixed with water to the extent of 25 
degrees under proof. 

The Court further stated that the duty of the 
analyst was to give a quantitative analysis of the 
sample, leaving the magistrates to determine 
whether the amount of water was in excess of  that 
allowed by Act of Parliament. 

The  case is also reported in Io Times Law Reports, p. 
2o6 ; 29 Law Journal, p. 43 ; 38 Solicitors'Journal, p. 2o2 ; 
96 Law Times, p. 3oi ; and 58 Justice of the Peace, p. 53. 

Is Baking Powder an Article of Food 
In  the case of " James v. Jones," heard in the 

Queen's Bench Division on December I8th last, 
the question arose of whether baking powder is an 
article o f  food, or an article used for food, within 
sections 2 and 3 of the Sale of Food and Drugs 
Act, r875. 

The  case was heard by way of appeal from a 
decision of the quarter sessions of Glamorgan, 
affirming a conviction of the appellant by the 
Justices for selling baking powder containing alum, 
an ingredient injurious to health. 

I t  appears that the baking powder in question 
contained 2o per cent. of bicarbonate of soda, 4o 
per cent. of alum, and 40 per cent. of ground rice, 
the function of the alum being to liberate the 
carbonic acid gas contained in the bicarbonate of 
soda, the ground rice being added merely to keep 
the other two ingredients in good condition. 

I t  further appears that the alum and bicarbonate 
of soda in the presence of moisture combine to 
form hydrate of alumina, which remains in the 
bread. 

The  questions for the Court were, first, whether 
the baking powder was an article of food within the 
meaning of the Act ; and secondly, whether it was 
sold mixed with an ingredient (namely, alum) 
injurious to health. 

The Court were of opinion that the baking 
powder was not an article of food within the mean- 
ing of the Acts and that neither the sale of it, nor 
the admixture of it with an article of food, unless 
such article was intended for sale, was an offence, 
and they therefore reversed the order of the Court 
of Quarter  Sessions, and quashed the conviction 
by the magistrates. 

The first question having been thus decided 
in the negative, the Court deemed it unnecessary 
to deal with the second question raised by the 
case .  

The Court stated that though they held that 
baking powder was not an article of food, they did 
not intend to convey it as their opinion that 
nothing could be deemed to be an article of food 
unless made up into an eatable or drinkable form, 
such as flour, butter, salt, mustard, pepper, etc. ; 
for although no one would dream of eating them 
alone, yet these articles were intended to be con. 
sumed by mankind. 

The case is also reported in IO Times Law Reports, p. 
2o8 ; 38 Solicitors' Journal, p. 208 ; 29 Law Journal, p. 
63 ; and 58 Justice of the Peace, p. 33- 

W/~at Constitutes a Written Warranty 
In the case of "La id law v. Wilson," heard in 

the Queen's Bench Division of the High Court of 
Justice on October ~Tth last, the question arose 
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as to what constitutes a written warranty under 
section 2 5 of the Sale of Food and Drugs Act, 
r875. 

The  section in question provides that if the de- 
fendant in any prosecution under the Act proves 
to the satisfaction of the Justices or Court that he 
had purchased the article in question as the same 
in nature, substance, and quality, as that demanded 
of him by the prosecutor and with a written war. 
ranty to that effect, that he had no reason to believe 
at the time when he sold it that the article was 
otherwise, and that he sold it in the same state as 
when he purchased it, he shall be discharged from 
the prosecution. 

I t  appears that the appellant purchased from the 
respondent half a pound of lard which, on analysis, 
was fcund to contain 7 per cent. of beef fat. A 
summons was issued by the appellant against the 
respondent under the Sale of Food and Drugs Act, 
x875 , in respect of such sale, and at the hearing 
the respondent proved that he had purchased a 
quantity of lard of which the sample in question 
formed part, from a firm named Kilvert and Sons, 
under a written contract in the following terms : 
" W e  have this day sold to you three tons of Kil- 
vert's pure lard," etc., and also that he had sold 
the lard in the same state in which he had received 
it, and had no reason to believe that it was other- 
wise than pure. The respondent relied won this 
contract as constituting a "written warranty" of 
the purity of the lard, within the meaning of the 
above section, and the Justices holding this con- 
tention to be correct, dismissed the summons, but 
consented to state a case for the opinion of the 
High Court upon the question of law involved in 
their decision. 

On hearing the appeal the Court held that the 
decision of the Justices was correct, and that 
the words used in the con t r ac t - -K i lve r t ' s  pure 
l a r d - - d i d  amount to a warranty, although the 
word warranty was not actually used. 

This case is also reported in Law Reports (x894) I Queen's 
Bench Division, p. 74; to Times Law Reports, p. I8 ; 42 
Weekly Reporter, p. 78 ; 63 Law .lournalp p. 35 ; and 58 
Justice of the Peace, p. 58. 

.,,1 Furtker  Decision on the Question o f  Written 
Warranty. 

The case of " E l d e r  v. Smithson," heard in the 
Queen's  Bench Division of the High Court of 
Justice on November ~4th, I893, raised the same 
question as that decided in the case of Laidlaw v. 
Wilson, above reported, namely, as to what con- 
stitutes a written warranty under section 25 of the 
Sale of Food and Drugs Act, 1875. 

This case also was one arising out of a prosecu- 
tion for the sale of lard contrary to the provisions 
of the said Act. On the hearing of the summons 
before the magistrates the respondent proved that 
h e  had purchased the lard in a bladder on which 

was printed the words, " P u r e  Star Brand," and 
the magistrates thereupon decided that the words 
amounted to a written warranty and dismissed the 
summons. 

On appeal, the Court held that there was no 
warranty in writing within the Act, as there was no 
warranty that the article was lard, and they there- 
fore allowed the appeal, and remitted the case to 
the magistrates with an intimation that they ought 
to convict. 

This case is also reported in 9 Times Law Reports, p. 68 
57 Justice of the Peace, p. 809 ; and 38 Solicitors' J'ournal, 
p. I35. 

Q U E R Y  C O L U M N .  

W. R. ~vrites : I shall be much obliged to you 
if you will inform me as to the inspection of retail 
bakehouses. As far as I can see the Act does not 
give the inspectors right of entry. Does " T h e  
medical officer of health shall have and exercise 
all such powers of ent ry"  mean that he can send 
inspectors ? 

Answer.--No right of entry into retail bakehouses is given 
to the sanitary inspector under section 117 of the Factory and 
Workshop Act, 1883. This omission need not, however~ 
cause any practical difficulty, as the inspector has ample 
powers under section II6 of the Public Health Act, 1875. 
This section gives the inspector of nuisances power to visit 
any place where various substances (bread being specified 
among other articles) are in process of preparation for the 
food of man. 

Q_uestion.--A bakehouse has a water supply from 
a well, the water of which is condemned  by the 
borough analyst. No evidence of actual injury to 
health can be proved, but the water is undoubtedly 
unfit for drinking purposes. Does this condition 
render the bakehouseinsanitary under section 16 
of Factory Act, x88 3 ? The  landlord is prepared 
to lay on a good water supply, but the tenant 
claims under his lease the use of the well, and it 
is doubtful whether, in the present state of the 
law, the magistrates would give an order to close 
the well without evidence of actual injury to health. 
Have we any other remedy ? 

Answer.lWhether the water of a well is or is not inju- 
rious to health is aquas,ion of fact for the justicesl but it is 
not necessary that actual injury to heal th should be proved 
if the prosecution show that the water is so polluted as to be 
injurious to health if consumed. It appears to me that 
proceedings under section 7o of the Public Health Act, I875, 
to close the well should be successful, if the medical officer 
of health is r~ght in condemning the water. The absence 
of a proper supply of water probably renders the bakehouse 
insanitary under section I6 of the Factory Act, I883, and an 
order could be made under that section requiring a proper 
supply of water to be provided, but this is a question of fact 
also turning upon the evidence as to the quality of the 
water. Proceedings may also be taken under section 62 of the 
Public Health Act, 1875, to compel the owner to provide a 
proper water supply, but neither these proceedings, nor pro- 
ceedings under section I6 of the Factory Act, I883, would 
result in the closing of the well, and the appropriate remedy 
is, in my opinion, that provided by section 7o of the Public 
Health Actj t875. 


